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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO.  43753 
      ) 
v.      ) ADA COUNTY NO. CR 2009-23766 
      ) 
TRISTAN DOUGLAS NUBY,  ) APPELLANT'S BRIEF 
      ) 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 At a probation violation disposition hearing, Tristan Douglas Nuby moved 
pursuant to Idaho Criminal Rule 35 for a reduction of his aggregate sentence of fifteen 
years, with three years fixed. The district court denied his motion. Mr. Nuby appeals. 
 
Statement of the Facts & Course of Proceedings 
 In 2010, Mr. Nuby pled guilty to the crimes of domestic violence, aggravated 
battery, and violation of a no contact order. (R., p.57.) The district court sentenced him 
to ten years, with three years fixed, for domestic violence and five years indeterminate 
for aggravated battery, to be served concurrently. (R., p.58.) For the violation of a no 
contact order, the district court sentenced him to five years indeterminate, to be served 
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consecutive to the other sentences. (R., p.59.) Thus, the total aggregate sentence was 
fifteen years, with three years fixed. (R., pp.58–59.) The district court also retained 
jurisdiction (“a rider”). (R., p.59.) After the rider, the district court suspended Mr. Nuby’s 
sentence and placed him on probation. (R., pp.68–73.) In 2014, the district court found 
Mr. Nuby violated his probation. (R., p.132.) The district court revoked his probation, 
imposed his sentence, and retained jurisdiction. (R., pp.131–35.) After this second rider, 
the district court suspended Mr. Nuby’s sentence and reinstated his probation. 
(R., pp.140–43.) 
 On October 14, 2015, the State filed a Motion for Probation Violation. 
(R., pp.202–08.) Mr. Nuby admitted to violating his probation. (Tr., p.6, L.16–p.7, L.2, 
p.11, L.8–p.12, L.18.) At the disposition hearing, Mr. Nuby’s counsel acknowledged “his 
option at this point is prison.” (Tr., p.19, Ls.7–8.) He requested that the district court, 
pursuant to Idaho Criminal Rule 35 (“Rule 35”), reduce the aggregate indeterminate 
portion of Mr. Nuby’s sentence from fifteen years to ten years. (Tr., p.19, Ls.9–17.) He 
did not move for a reduction in the three-year fixed term. (Tr., p.19, Ls.9–17.) The 
district court denied the motion. (Tr., p.22, L.22–p.23, L.10.) The district court revoked 
Mr. Nuby’s probation and executed his aggregate sentence of fifteen years, with three 
years fixed. (Tr., p.24, L.16–p.25, L.1; R., pp.216–19.) Mr. Nuby filed a timely notice of 
appeal. (R., pp.221–22.) 
  
ISSUE 





The District Court Abused Its Discretion When It Denied Mr. Nuby’s Rule 35 Motion 
 
The district court is empowered by statute to revoke a defendant’s probation 
under certain circumstances. I.C. §§ 19-2602, -2603, 20-222. The Court uses a two-
step analysis to review a probation revocation proceeding, first determining whether the 
defendant violated the terms of his probation and then examining the consequences of 
that violation. State v. Sanchez, 149 Idaho 102, 105 (2009). Here, Mr. Nuby does not 
challenge his admissions to violating his probation or the district court’s decision to 
revoke probation. Rather, he argues the district court abused its discretion by denying 
his Rule 35 motion for a reduction of the indeterminate portion of his sentence. 
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency, 
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903 
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must 
“consider the entire record and apply the same criteria used for determining the 
reasonableness of the original sentence.” Id. The Court “conduct[s] an independent 
review of the record, having regard for the nature of the offense, the character of the 
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276 
(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence 
under Rule 35,” the Court’s scope of review “includes all information submitted at the 
original sentencing hearing and at the subsequent hearing held on the motion to 
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule 
35 motion, the defendant must show that the sentence is excessive in light of new or 
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additional information subsequently provided to the district court in support of the Rule 
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007). 
Although Mr. Nuby had some difficulties on probation, he was making progress to 
become a productive and contributing member of society, which supports a reduction in 
his sentence.  As recognized by the district court, Mr. Nuby had positively changed his 
behavior that caused the original charges. (Tr., p.21, Ls.3–10.) Mr. Nuby also obtained 
employment at Jack in the Box, and he was quickly promoted to “Team Leader.” 
(Presentence Investigation Report (“PSI”),1 pp.237–38.) In addition, he rebuilt his 
relationships with his family. (Tr., p.20, Ls.7–8.) His sister wrote to the district court that 
Mr. Nuby had “the will and determination” to make the right choices. (PSI, p.236.) 
Mr. Nuby’s ex-wife and mother wrote separately that they fully supported him and would 
help him with his mental health issues. (PSI, pp.238–39, 240.) Thus, Mr. Nuby made 
significant progress while on probation to warrant a reduction in his sentence. 
With his family support, behavioral changes, and employment, Mr. Nuby had the 
tools to manage his mental health issues and overcome his drug addiction. Mr. Nuby 
has depression and anxiety. (PSI, p.11.) His probation officer recommended that he 
obtain a psychological evaluation, as well as intensive cognitive programming and 
individual therapy. (R., p.168.) In a 2014 PSI, Mr. Nuby recognized that his mental 
health issues contributed to his criminal behavior. (PSI, p.13.) He also reported that he 
needed grief counseling to process the deaths of his father, two aunts, and a friend. 
(PSI, p.7.) Along with depression and anxiety, Mr. Nuby had an opioid dependence and 
other substance abuse issues. (PSI, pp.17–18.) He has abused heroin, alcohol, and 
                                            
1 Citations to the PSI refer to the 241-page electronic document of the confidential 
exhibits titled “Nuby 43753 psi.”  
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controlled substance prescription medication. (PSI, pp.11, 18, 60, 227, 228.) During the 
period of retained jurisdiction, Mr. Nuby completed a relapse prevention program and 
moral reconation therapy. (PSI, pp.225, 227–28.) He understood that he had “a lot of 
work to do,” but he was “making good progress.” (PSI, p.229.) He found this 
programming “very beneficial.” (Tr., p.20, Ls.8–11.) Many of Mr. Nuby’s probation 
violations were attributable to drug use.2 At the disposition hearing, he also took full 
responsibility for the violations and appreciated the prior opportunities to change. 
(Tr., p.20, Ls.19–22.) Mr. Nuby’s substance abuse and mental health issues, along with 
his acceptance of responsibility, also support a reduction in the indeterminate portion of 
his sentence. In light of these factors, Mr. Nuby contends the district court abused its 




Mr. Nuby respectfully requests that this Court reduce his sentence as it deems 
appropriate.  
 DATED this 21st day of March, 2016. 
 
      __________/s/_______________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
                                            
2 Mr. Nuby admitted to driving without a driver’s license, using a controlled substance 
without a prescription, failing to submit to a urinalysis test, failing to attend a 
rehabilitation appointment, failing to attend AA/NA meetings, and failing to answer 
truthfully and report to his supervising officer. (Tr., p.6, Ls.19–24, p.11, L.8–p.12, L.18; 
R., pp.203–07.) 
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CERTIFICATE OF MAILING 
 
I HEREBY CERTIFY that on this 21st day of March, 2016, I served a true and 
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy 
thereof in the U.S. Mail, addressed to: 
 
TRISTAN DOUGLAS NUBY 
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E-MAILED BRIEF 
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